
BEFORE THE ORISSA ELECTRICITY REGULATORY COMMISSION

BIDYUT NIYAMAK BHAWAN, UNIT-VIII

BHUBANESWAR-751012

   FILING No…03.

  CASE No. 101 / 2012                                                                                                                                                                               

IN THE MATTER OF: 
An Application for approval of Annual Revenue Requirement (ARR) and determination of Bulk Supply Price (BSP) for the Financial Year 2013-14 under Section 86(1) (a) & (b) and all other applicable provisions of the Electricity Act, 2003 read with relevant provisions of OERC (Terms and Conditions for Determination of Tariff) Regulations, 2004, and OERC (Conduct of Business) Regulations, 2004, and other related Rules and Regulations. 

AND

IN THE MATTER OF :
Rejoinder of GRIDCO to the objections raised by the objectors.

AND

IN THE MATTER OF :
GRIDCO Limited., Janpath, Bhubaneswar- 751022



 -------- Applicant

AND

IN THE MATTER OF: 
North Electricity Supply Company of Orissa Ltd. (NESCO)

Western Electricity Supply Company of Orissa Ltd.
(WESCO)


Southern Electricity Supply Company of Orissa Ltd.
(SOUTHCO)

Regd. Office- Plot No. N-122, IRC village, 


Nayapalli, Bhubaneswar – 751 015

               … Objectors

The humble applicant above named,

MOST RESPECTFULLY SHOWETH THAT:

GRIDCO submits a consolidated response / reply to the combined objections made by the objectors (Reliance Infra Managed DISCOMs of WESCO, NESCO & SOUTHCO) on the Annual Revenue Requirement (ARR) & Bulk Supply Price (BSP) Application of GRIDCO for the FY 2012-13 herein as under:

1.  The statements made under Para 1 are matters of record only. 

2.
In response to Para-2 relating to the status of GRIDCO & maintainability of its ARR & BSP Application, GRIDCO submits that not only the GRIDCO’s status is very much consistent with the Law but its filing of ARR & BSP Application for approval before the Hon’ble OERC is also tenable because of the following reasons:

· GRIDCO happens to be a Deemed Trading Licensee under 5th provision of Section-14 of the Electricity Act, 2003.  Before the enactment of The Electricity Act, 2003, GRIDCO was a “Transmission & Bulk Supply Licensee” under the Orissa Electricity Reform Act, 1995. As such, GRIDCO has entered into Long Term Power Purchase Agreements (PPAs) with the Generating Companies and also Bulk Supply Agreements (BSAs) with the DISCOMs. Under the said Agreements, GRIDCO is obliged to sell power on priority basis to the DISCOMs up to their full requirement and the DISCOMs are obliged to buy power from GRIDCO only. This arrangement is called as the “Single Buyer Model” of power procurement for DISCOMs in Odisha that prevails in the State as a matter of Historical Legacy.

· After hiving off the Transmission function from GRIDCO to OPTCL by virtue of the Govt. of Odisha Transfer Notification No. 6892 dated 09.06.2005, only the bulk purchase of electricity for sale to DISCOMs in Orissa remained with GRIDCO. This satisfies the definition of Trading under Sec 2(71) of the Electricity Act, 2003. Besides, Bulk Supply activity by a Trader is not repugnant to any provisions under the Electricity Act, 2003. Such an activity is tenable under the Law. 

· Above all, the Govt. of Orissa vide Notification No. 7948 dated 17.08.2006 have notified GRIDCO as the “State Designated Entity” for execution of Power Purchase Agreements with the Developers generating energy like Hydro Power, Wind Power, Power from Agricultural wastes etc. along with the thermal power. Therefore, the Legal Status of GRIDCO which is a State Govt. Undertaking cannot be questionable.

· With regard to the question of the filing of ARR & BSP Application of GRIDCO before the Hon’ble OERC, it is to clarify that the Hon’ble Commission is empowered under Sec.- 86(1) (a) & (b) of the Act to regulate the price for procurement of power by the DISCOMs. Thus, this provision enables the Hon’ble Commission to fix the regulated price for procurement of power by the DISCOMs under the existing Bulk Supply Agreement with GRIDCO. Incidentally the approval of Regulated Price of power purchase for DISCOMs happens to be the Bulk Supply Price of GRIDCO under the present arrangement and as such, Hon’ble Commission is empowered to approve the ARR & BSP of GRIDCO. Hence, GRIDCO submitting its ARR & BSP Application before the Hon’ble OERC for approval is quite consistent and very much tenable under the law. 

Besides, Hon’ble Commission has also upheld the Legal Status and continuance of GRIDCO under the Single Buyer Model as a “Deemed Trading Licensee” and filing of its ARR & BSP Application for approval in the overall interest of the Odisha Power Sector by dealing with this issue in the ARR & BSP Order for FY 2011-12 Dated 18.03.2011 and also in the ARR & BSP Order for FY 2012-13 Dated 23.03.2012. In fact, the Hon’ble Commission has extensively dealt with the Legal Status of GRIDCO and the maintainability of its ARR & BSP filing before the Hon’ble Commission in terms of Para No. 277 to 287 of the ARR & BSP Order Dated 18.03.2011. 

Following are extracts from the aforesaid ARR & BSP Order for FY 2011-12 Dated 18.03.2011 wherein the Hon’ble Commission has remarked as under:
“……. 278:……..Therefore GRIDCO’s position under 5th Proviso to Sect.14 of the Act is doubtless that of a deemed trading licensee, carrying on trading of electricity in bulk……

……282……..Under Sec.86(1)(b) of the Act, the Commission is entitled to regulate the price at which DISCOMs may buy power from generating companies or licensees (such as GRIDCO, which is a deemed trading licensee) or from other sources through agreements. The power to regulate price includes the power to fix regulated price from time to time. This provision enables the Commission to fix a regulated price for procurement of power by DISCOMs under the existing Bulk Supply Agreements with GRIDCO.
……283….. This follows from a harmonious reading of Sec.62 and Sec 86 (1) (a) and Sec 86  (1) (j) of the Act. But it just happens that in a the present situation of Single-Buyer-Model  the regulated purchase price for DISCOMs fixed under Sec. 86 (1) (b) coincides with the selling price of GRIDCO as a trader for sale of power only to the present DISCOMs of Orissa……….
..….284….. GRIDCO has filed application under Sec.86 (1) (b) of the Act and prayed for fixation of its selling price qua the present distribution companies by virtue of the subsisting Bulk Supply Agreement and has filed its ARR alongwith the application…………  GRIDCO’s application is not being treated as a tariff application but as material for the Commission to proceed for fixation of a regulatory price for power procurement by the present DISCOMs under the existing Bulk Supply Agreement. In this context GRIDCO has been heard at length on its ARR because under the prevailing single buyer model, the procurement price of the present DISCOMs coincides with the selling price of GRIDCO. ……… No meaningful hearing can be given to GRIDCO in this context unless its ARR is considered and approved. It is in this context that ARR of GRIDCO was considered and analyzed and not in the context of fixing a general tariff for GRIDCO…….”

Further, the legal status of GRIDCO has also been amply clarified by the Hon’ble Commission (OERC) in its ARR & BSP Order Dated 23.03.2012 of GRIDCO for FY 2012-13 at Para-278 to 287, a plain reading of which will dispel any doubt regarding continuance of GRIDCO. In fact, it clearly justifies about the importance of GRIDCO’s continuance is only towards greater interest of the Odisha Power Sector. The same are reproduced below for kind information and reference by the learned objector:

Relevant Extracts from ARR & BSP Order for FY 2012-13 regarding Legal Status of GRIDCO :  

Quote:

Legal Status of GRIDCO Ltd. and Nature of its Application

278. Before enactment of the Electricity Act, 2003 (hereinafter referred to as the Act) GRIDCO was a “Transmission and Bulk Supply Licensee” under the Orissa Electricity Reforms Act, 1995 (hereinafter referred to as the Reforms Act). As such GRIDCO had entered into long-term Power Purchase Agreements (PPAs) with generating companies namely OPGC, OHPC, NTPC etc. and also Bulk Supply Agreements with the four DISCOMs namely, NESCO, WESCO, CESU (previously CESCO) and SOUTHCO. Under the said agreements GRIDCO was obliged to sell power on priority basis to the aforesaid DISCOMs of Odisha up to their full requirement and the DISCOMs were obliged to buy power only from GRIDCO. This arrangement is known as the “Single-Buyer-Model” of power procurement for DISCOMs of Odisha. The arrangement was convenient because GRIDCO was also the transmission licensee. The mutual obligations under the long term bulk supply agreements have devolved on GRIDCO & DISCOMs as of now and the Single-Buyer-Model still prevails in the state as a historical legacy. 

279. The legal existence of GRIDCO as a trader owes its origin to its incorporation as a Government Company under the Companies Act, 1956, with effect from 20.04.1995, with the main objective of engaging in the business of procurement, transmission and bulk supply of electric energy. With the enactment of the Reform Act 1995, effective from 01.04.1996, GRIDCO was given some additional powers and functions under S.13 of the said Act. Thereafter under OER(Transfer of Assets, Liabilities, Proceedings and Personnel of GRIDCO to Distribution Companies) Rules,1998 framed under S.23(5) of the Reforms Act,1995, the distribution function of GRIDCO was hived off and vested in four distribution Companies namely WESCO, NESCO, SOUTHCO and CESCO (now CESU) registered under the Companies Act, 1956. GRIDCO thereafter functioned as a Govt. Company engaged in bulk supply and transmission under a licence issued by the Commission under S.15 (1) of the Reforms Act, with effect from 01.04.1997. Neither the word “supply” nor the word “bulk supply” had been defined in the Reforms Act, but the aforesaid Bulk Supply and Transmission Licence, 1997 issued to GRIDCO, indicated that, apart from transmission business, its business consisted of procuring electricity in bulk and supplying the same to the four DISCOMs and not to consumers. For the bulk supply business GRIDCO entered in to several long term PPAs with generators and long–term Bulk Supply Agreements (BSAs) with the four DISCOMs. After coming into force of the Act on 26.05.2003 this supply business of GRIDCO fitted in with the definition of “trading” introduced for the first time in S.2(71) of the Act, with the a restriction in its aforesaid licence that it could not sell directly to consumers. In 2005, by virtue of Transfer Scheme OER (Transfer of Transmission Related Activities) Scheme, 2005 under S.131 (4) of the Act, the transmission business was hived off from GRIDCO because of 3rd Proviso to S.41 & 1st Proviso to S.39 of the Act. Thus what remained with GRIDCO was the business of trading in electricity. Ordinarily, GRIDCO would have been required to take a trading licence under S.14(c) of the Act, but because of the 5th Proviso to S. 14 of the Act, GRIDCO shall be deemed to be a licensee under the said Act. The Proviso runs thus:-

Provided also that the Government company or the company referred to in subsection (2) of Section 131 of this Act and the company or companies created in pursuance of the Acts specified in the Schedule, shall be deemed to be a licensee under this Act.

GRIDCO shall be deemed to be a licensee under the above Proviso because it is a Government company and also because it is a company created in pursuance of the Reforms Act, which has been specified in the Scheduled to the Act and not because a company referred to in sub-section (2) of the S. 131 of the Act. The 5th Proviso to S. 14 of the Act speaks of deemed “licensee under the Act” it does not speak of intra-State or inter-State licensee in particular. Therefore, GRIDCO as a deemed licensee would be deemed to be a licensee under this Commission as well as CERC. This justifies GRIDCO’s purchase from Kahalgaon, Farakka, Chukha, Teesta and Tala power plants for delivery within Odisha. Though under the 5th Proviso to Sec.14 of the Act, GRIDCO has become a deemed licensee, yet its position has had to be consistent with the provisions of the Act. GRIDCO has had to belong to one of the categories of licensee as set forth in clauses (a) (b) or (c) of Sec.14 of the Act. It could not continue to maintain its position as “Transmission and Bulk Supply Licensee” under the Reforms Act. Its present activity, after its transmission business was taken over by OPTCL is now confined to bulk purchase of electricity for sale to DISCOMs of Odisha. This satisfies the definition of trading in Sec. 2(71) of Act. Therefore GRIDCO’s position under the 5th Proviso to Sec. 14 of the Act is doubtlessly that of a deemed trading licensee, carrying on trading of electricity in bulk.

280. Bulk supply activity by a trader is not repugnant to any provision of the Act. Such activity is tenable in law. It is a historical legacy coming down from the period under the Reforms Act and it continues so long as the long term bulk supply agreements with DISCOMs subsist. Some objectors have pleaded out that the single buyer model is against the spirit of the Act and adversely affects the consumers. In this price-fixing proceeding, the Commission has to set price in the situation as it stands now and therefore it refrains from addressing this larger issue. The Commission however, holds that even after coming into force of the Act, the position of the GRIDCO as a (deemed) trading licensee continues to hold good, even though its trading operations on the basis of PPA’s and BSA’s may arguably be questioned as anti-competitive and violative of S.60 of the Act and Ss.3(1) and 4(1) of the Competition Act, 2002 warranting a reference under S.21(1) of the said Act. As to this latter question, the Commission expresses no opinion, inasmuch as the question has not been specifically raised and the Commission has not had the advantage of hearing arguments on that score. The Commission proceeds on the footing that GRIDCO has indubitably a legally valid existence as a trader and the present factum is that the DISCOMs procure their power solely from GRIDCO.

281. There is a significant distinction between activities and operations of GRIDCO as a trader, and the legal existence of GRIDCO. The Commission rejects the contention that GRIDCO can have no legal existence as a trader because S.131(2) & (4) of the Act speak of transferees being generating company, transmission licensee or distribution licensee and not trading licensee. S. 131 deals only with transfer and vesting of properties, interests, rights and liabilities in the process of reorganization of electricity industry. The provision does not deal with creation of entities like traders, which is provided for elsewhere in the Act, namely S.14, S.2(71), S.79 (1)(e) and S.86 (1)(d) of the Act. It is true that under S.131 properties, interests, rights and liabilities cannot be transferred to trading licensees but it is incorrect to suggest that Govt. company existing at the time of commencement of the Act, whose business activity satisfies definition of trading in S.2(71) cannot be a deemed licensee under the 5th Proviso to S.14 of the Act.

282. However, the single buyer model has put GRIDCO in a dominant position, indeed a monopolistic position, so far as supply to the DISCOMs of Odisha is concerned. By virtue of S.60 of the Act, GRIDCO is under an obligation to refrain from abusing its dominant position. In particular, GRIDCO has to refrain from exploiting scarcity situation in the State arising from inability of generating companies to supply adequate power to GRIDCO under their PPAs. Where, in such a situation, GRIDCO chooses to purchase power de hors the PPAs from open market, it has to do so prudently and following merit order dispatch principle. Also in taking such decision GRIDCO has to weigh the possibility of over-burdening the tariff payable by the consumers of Odisha as against reasonable power regulation. It would be proper for GRIDCO to present facts before the Commission and seek Commission’s directions under S.23 of the Act. In this connection Commission’s Order dated 14.01.2010 in Case No.01/2010 regarding Power Regulation Protocol may be referred to. If it is established that GRIDCO has not taken such steps and arbitrarily purchased power at high cost, the Commission would be within its rights not to allow such costs to be passed on to consumers.

283. Under Sec.86(1)(b) of the Act, the Commission is entitled to regulate the price at which DISCOMs may buy power from generating companies or licensees (such as GRIDCO, which is a deemed trading licensee) or from other sources through agreements. The power to regulate price includes the power to fix regulated price from time to time. This provision enables the Commission to fix a regulated price for procurement of power by DISCOMs under the existing Bulk Supply Agreements with GRIDCO. Conceptually this is different from setting of general tariff for sale of electricity by GRIDCO to any purchaser (for which the Commission has no power).

284. The Commission cannot and does not fix tariff for sale of electricity by a trader, vide Sec.62 of the Act, and it does not intend to do so for GRIDCO as a trader; even though 61 under Section 86(1) read with Sec.62 of the Act, the Commission may determine tariff for whole-sale or bulk supply of electricity by generators or distributors (i.e. licensees other than traders). This follows from a harmonious reading of Sec.62 and Sec.86 (1) (a) and Sec. 86(1) (j) of the Act. But it just happens that in the present situation of Single-Buyer-Model the regulated purchase price for DISCOMs fixed under Sec. 86(1)(b) coincides with the selling price of GRIDCO as a trader for sale of power only to the present DISCOMs of Odisha. If GRIDCO sells surplus power, after meeting its contractual obligation under existing bulk supply agreements, directly to any consumer u/s 42 read with Sec.49 or another trader, or even to another distributor licensed under the 6th proviso to Sec.14 of the Act, the procurement price, which coincides with GRIDCO’s selling price, fixed in this order is not applicable. Thus, this order does not fix tariff for GRIDCO as a trader for selling power to any other entity except the four DISCOMs.

285. GRIDCO has filed application under S.86 (1)(b) of the Act and prayed for fixation of its selling price qua the present distribution companies by virtue of the subsisting Bulk Supply Agreement and has filed its ARR along with the application. The DISCOMs in their tariff application vide Case Nos.93,94,95 & 96 of 2011 have not prayed for fixation of their power procurement price but such fixation being fundamental determinant of tariff is implicit in their prayer for determination of tariff. In the circumstances GRIDCO’s application is not being treated as a tariff application but as material for the Commission to proceed for fixation of a regulatory price for power procurement by the present DISCOMs under the existing Bulk Supply Agreements. In this context GRIDCO has been heard at length on its ARR because under the prevailing single buyer model, the procurement price of the present DISCOMs coincides with the selling price of GRIDCO. Therefore GRIDCO ought to have a say in the matter and ought to be heard even though the Commission is essentially fixing the procurement price for the present DISCOMs. No meaningful hearing can be given to GRIDCO in this `context unless it’s ARR is considered and approved. It is in this context that ARR of GRIDCO was considered and analyzed and not in the context of fixing a general tariff for GRIDCO.

286. In the process of re-organization of electricity industry, GRIDCO as a trading licensee could not be a transferee of the liabilities either of erstwhile OSEB or of erstwhile GRIDCO functioning as a distribution or transmission company vide S.131 of the Act. Therefore, it has been contended that GRIDCO as deemed trading licensee now is not entitled to consideration of past losses, securitization of arrear dues and other related costs indicated in its application. On deeper analysis it transpires that these past losses, securitization of liabilities and other related costs etc. are a mirror reflection or virtual image of what in reality are the liabilities of DISCOM’s and are actually being serviced by DISCOMs. The past losses, securitization of liabilities, etc are actually being serviced by DISCOMs. These liabilities can be classified as follows: 

1) Liabilities already incurred by GRIDCO as on 01.04.1999 when its distribution business was transferred to DISCOMs. These are arrears on account of power purchase payable to generators and incurred by GRIDCO in the course of its distribution business. These liabilities could not be transferred to DISCOMs as they refused to accept them and hence have remained with GRIDCO even after it became a deemed trading licensee subsequently.

2) Securitized liabilities of DISCOMs after 01.04.1999 up to date. These are NTPCIII and NTPC-IV Bonds, OHPC Bonds, NALCO-I, NALCO-II Bonds, Power Bonds I & II, OPGC- I Bonds. These bonds are being serviced by DISCOMs through GRIDCO on the basis of back- to-back arrangement, though there has been default on the part of the DISCOMs because of their inability to generate sufficient reserve.

3) Other liabilities of DISCOMs being liquidated through GRIDCO on the basis of back-to-back arrangement. These are loans from financial institutions, like REC, PFC & World Bank etc.

287. When distribution function of GRIDCO was transferred to four DISCOMs under OER (Transfer of Assets, Liabilities, Proceedings and Personnel of GRIDCO to Distribution Companies) Rules,1998, vide Clause3(3), the distribution-related liabilities except accumulated losses incurred by GRIDCO in its erstwhile distribution business up to that date (classified under (1) above) was also transferred to the said DISCOMs. From that date onwards further distribution related liabilities were / are being incurred directly by the DISCOMs. Thereafter, when transmission function of GRIDCO was transferred to OPTCL under OER (Transfer of Transmission Related Activities) Scheme, 2005, GRIDCO became a pure trader under the Act and naturally the distribution liabilities could not be, nor was, incurred by GRIDCO. But GRIDCO as a trader has been the sole bulk supplier of DISCOMs on account of existing BSAs. As such, GRIDCO has had the vital responsibility of maintaining steady supply of power to DISCOMs without any interruption. For discharging this responsibility and for ensuring smooth trading activity qua DISCOMs, GRIDCO has entered into arrangement with DISCOMs to serve as conduit for liquidation of liabilities already incurred up to the date of separation (i.e. 31.03.1999) and also being incurred thereafter by DISCOMs through back-to-back payment arrangements (classification (2) and (3) above) such as escrow mechanism under bulk supply agreement, loan agreement and subsidiary project implementation agreement, so that the revenues realized by DISCOMs are paid to respective creditors such as generators and financial institutions (REC, PFC, World Bank etc.) through GRIDCO. Though the creditors are nominally creditors of GRIDCO, the liabilities are serviced by DISCOMs and security for such liabilities are also held by DISCOMs and in that sense the creditors are in truth and substance creditors of DISCOMs, especially because GRIDCO has no asset of its own. GRIDCO, in the interests of its smooth trading activity, is merely providing a mechanism for assured payment to DISCOMs’ creditors. The Commission has recognized this arrangement as a legally valid activity of GRIDCO, ancillary to its trading activity, and has allowed the liabilities to be reflected in the application of GRIDCO, so that sums payable to the creditors can be smoothly recovered from DISCOMs, through escrow mechanism.  

…..

Unquote

Thus, the various provisions / clarifications provided in the above two ARR & BSP Orders amply justify the legal existence and continuance of GRIDCO in the Odisha Power Sector and that its Application for approval of Annual Revenue Requirement & Bulk Supply Price Application also follows the due process of the Law.
3. In response to Para 3 & 4, it is submitted that GRIDCO is obliged to procure the contracted power from the organizations as per the Power Purchase Agreements, Memorandum of Understanding (MOUs) and as per the allotment made from the Central Generating Stations from time to time etc. based on the methodology of Least Cost Combination of power purchase for supply of power to the DISCOMs. 

Considering the above, GRIDCO projected its quantum of power procurement from different sources for 2013-14 to meet the projected demand of the Long Term Customers like the DISCOMs (as furnished by the DISCOMs at the time of preparation of the ARR & BSP Application), M/s. IMFA and M/s. NALCO including the transmission loss of 3.80% by considering the following, which are subject to the prudent check by the Hon’ble Commission:

I. Projection from OHPC, OPGC & TTPS has been taken as per the generation plan submitted by them.

II. Projection from Machhkund is assumed as per the allotment.

III. Projection from Samal and Meenakhi HPSs has been assumed as per the PPAs.

IV. Projection from Central Generating Stations at 85% PLF has been considered based as per the CERC Tariff Regulations, 2009.

V. Projection from Chukha HPS & Tala HPS has been taken by considering the trend of supply during the past years.

VI. Projection from Teesta HPS has been considered based on the annual saleable energy.

VII. Projection from the IPPs has been taken as per the PPA.  

It is submitted that the Generating Organizations like OHPC, OPGC & TTPS submitted their Generation Plans along with the Scheduled / Forced maintenance of generation units with due consideration to their own available capacities, planning for their scheduled maintenance and other related factors. GRIDCO, can not intervene / influence in the internal planning matters of these Generating Units. Besides, GRIDCO does not possess any authority to revise the projection of energy generation plans given by a generator, as it will lead to serious prejudice and may cause distortions in fixing the appropriate tariff. Hence, GRIDCO has the only option to accept the generation plans submitted by the above generating Organizations. In view of the above, the suggestion of the objector may not be accepted which is unrealistic and thus, the projections furnished by GRIDCO as per the generation plans of OHPC, OPGC & TTPS may be taken into consideration.  

While projecting the availability in the ARR & BSP Application for FY 2013-14 from various Units of the Central Generating Stations (CGSs) of NTPC, GRIDCO has considered the PLF of 85% as per the applicable CERC Tariff Regulations, 2009. Assumption of higher percentages of PLF of 90% and the consequent procurement of energy therefrom as suggested by the objector for projection, may therefore not be accepted. 
It is submitted that GRIDCO requested the DISCOMs to provide their projection towards requirement of energy during FY 2013-14 in order to enable it to arrive at the estimated aggregate requirement of power procurement. Although the DISCOMs furnished their energy requirement a bit late, GRIDCO took these figures into account and accordingly, formulated its procurement projection for FY 2013-14.

Based on the DISCOMs’ projection of 25125 MU and 100 MU towards emergency supply to M/s. IMFA and M/s. NALCO, the total energy projected by GRIDCO for FY 2013-14 is derived as 25225 MU. After adding the transmission loss of 996.41 MU calculated @3.80%, GRIDCO projected the power procurement of 26221.41 MU for FY 2013-14.

In view of the above, the estimation of the projected availability of energy of 26221.41 MU by GRIDCO during FY 2013-14 may be considered as realistic and accordingly, be accepted by the Hon’ble Commission instead of considering the over-estimated energy projection of 29116 MU given by the Reliance Managed DISCOMs (WESCO, NESCO & SOUTHCO) i.e. the objectors herein above. 
With regard to Sales Projection, GRIDCO submits that going by its estimation, GRIDCO does not foresee any surplus situation during FY 2013-14 and as such, it has not projected any quantum towards sale of any surplus power as has been estimated by the objectors. The estimation of sale of surplus power of 4849 MU by the objectors may be considered as being far from reality. 
However, it is submitted that GRIDCO will try to harness surplus power from various Captive Generating Plants (CGPs) / Co-generating Plants of the State at approved / negotiated rates at the time of need, subject to due permission from the Hon’ble Commission. 

GRIDCO submits that any higher availability is always welcome provided the economics of purchase & sale of power proves to be remunerative and is within the approval of the Hon’ble Commission. 

4.  In reply to Para-5 regarding Revenue from sale of Surplus Power to CPPs like NALCO & IMFA should be with the embedded DISCOMs where these two CGPs are located but not with GRIDCO, it is submitted that GRIDCO has no other CGP customers, except IMFA & NALCO. The arrangement continues because of the subsisting Long Term Agreements signed with them by GRIDCO when DISCOMs were not even operational. Therefore, baring these two CGPs, DISCOMs are selling power to all other CGPs / Co-Gen. Plants whose numbers are around 50.    

5.
In response to Para–6 regarding the Cost of Power, the same are explained below Station-wise:
(a)
State Hydel Plants (Old OHPC & Upper Indravati):

This is to state that OHPC has submitted its Application before Hon’ble OERC for approval of its ARR and Generation Tariff of its Hydro Stations for FY 2013-14, which is registered as Case No. 100 of 2012. Once approved, the OHPC tariff for FY 2013-14 would be reckoned by the Hon’ble Commission while approving the power purchase cost in the ARR & BSP of GRIDCO for FY 2012-13. As such, such costs will be binding on all the concerned entities / licensees including GRIDCO.

 (b)
Thermal Power:

· Talcher Thermal Power Station (TTPS): (at Para 6.1. of the Objection)
GRIDCO submitted its proposal for Fixed Cost, Year-End Charges and FPA before the Hon’ble OERC supported with Evidential Documents so as to enable the Hon’ble Commission to approve the appropriate costs / charges for TTPS, based on prudence. 

· OPGC : (at Para 6.2. of the Objection) 

The tariff calculation submitted by OPGC is submitted as Evidential Document (ED-XII) at Page- 176 to 180 Vol.-II of the ARR & BSP Application for FY 2013-14. Hon’ble Commission is prayed to take an appropriate decision with regard costs & tariff, in respect of OPGC, based on prudence.

· Central Generating Stations (CGSs) 
   (TSTPS, FSTPS & KhSTPS) : (at Para 6.3. of the Objection)
In response to the submission regarding the cost of power from CGSs, it is submitted that the Hon’ble Commission may kindly consider the projection of GRIDCO at PLF of 85% based on the CERC Tariff Regulations, 2009 and the approval of Annual Fixed Cost as per the final CERC Orders in respect of all Stations except for FSTPS-III & TSTPS-II for which provisional Tariff Orders have also been issued. GRIDCO has projected the Annual Fixed Costs for FY 2013-14 as per these CERC Orders.

With regard to the Variable Charges / Energy Charge Rate (ECR) of these Stations, GRIDCO has assumed the same with 30% increase over the actual relevant price prevalent during 1st six month of FY 2012-13 (Aprl’12 to Sept.’12). 
As per the new Regulation, monthly Energy Charges are being recovered on actual basis and it includes only the Coal Expenditures. Since, such recovery is on actual expenditure basis and there is no concept of Base Energy Charges, there is no concept of FPA too. Further, the SFO expenditures are no more recovered in variable charges on monthly basis. Now SFO Expenditures are included in the Annual Fixed Cost. 

GRIDCO has adopted the revised concept of calculation of Energy Charge Rate (ECR) while projecting its drawal from various NTPC-ER Stations.
It is submitted that OPGC and Central Thermal Generating Stations are Government Organizations and therefore, the scope of inflating prices is remote because of the rigorous auditing process.

5.  Computation of PGCIL Transmission Charges. 
In response to Para–7 on the computation of the PGCIL Transmission Charges, it is submitted that GRIDCO has projected the charges as per the new Hybrid methodology called the Point of Connection Charges (PoC Charges) which is effectively higher as compared to the earlier transmission charge. GRIDCO has therefore appealed in the Hon’ble High Court of Orissa against implementation of the new Order. Other beneficiaries like Bihar have also objected to adoption of such a methodology. However, PGCIL moved to the Hon’ble Supreme Court of India against the beneficiaries and after hearing, the Apex Court has transferred all such cases to the Hon’ble Delhi High Court where such analogous cases are pending for disposal.
While GRIDCO does not object to the reduction of charges received on account of short term open access customers, if any. However, it is of the opinion that this should be adjusted based on actuals, but not on the basis of presumption as, such customers are always uncertain and any undue deduction based on assumption will affect GRIDCO’s revenue as well as the BSP. 
6. 
Interest Costs :

In response to Para–8 on Interest Costs, it is submitted that the objector has estimated interest payment of Rs.443.53 Crore for FY 2013-14 based on their own assessment which is not acceptable. GRIDCO requests the Hon’ble OERC to compute and allow interest cost as Rs.580.17 Crore on actual basis by considering the details as submitted in the filled-in TRF-3 format in the ARR & BSP Application for FY 2013-14.

7. 
Pass Through Expenses: 

In response to Para-9, it is to mention that the proposed pass through of Rs.227.62 Crore being 1/3rd of the pass through amount of Rs.682.85 Crore relating to the Differential Fixed Cost Arrears in respect of TTPS in the ARR & BSP Application for FY 2013-14, may be considered by the Hon’ble Commission as the corresponding Petition of NTPC before the CERC is pending for finalization. The Differential Fixed Cost Arrears once finalized may at least be more than the proposed pass through of GRIDCO which is only 1/3rd of the total amount. If GRIDCO is not allowed the above arrears for pass through, its ARR & BSP will be reduced to similar extent and once the said NTPC Petition is disposed off during FY 2013-14, paying such arrears by GRIDCO would turn out to be very difficult. Besides, in order to avoid tariff shock, GRIDCO proposed pass through of the 1/3rd of the differential Fixed Cost Arrears relating to TTPS.

GRIDCO agrees with the suggestion of the objector that its proposed expenditures under pass through may be allowed after due scrutiny by the Hon’ble Commission. With regard to Govt. Guarantee Commission of Rs.34.34 Crore, GRIDCO submits that the same may be allowed as it is payable to the State Govt. 
GRIDCO submits that all these costs are external to GRIDCO on which GRIDCO does have any control and therefore, should be allowed in the ARR & BSP.

8. 
Special Appropriation: 

It is submitted that the loans incurred by GRIDCO has arisen because of non-payment of full BSP bills and loans dues by DISCOMs together with huge revenue gaps in the ARR of GRIDCO year after year. In order to fulfill its mandate of supplying power to the State, GRIDCO therefore has to make-up the cash deficit by way of loans from Banks / FIs / issue of Bonds etc. Once loan is obtained, it has to be repaid. Since GRIDCO does not have any assets, it does not have the benefit of depreciation which can otherwise be utilized towards repayment of loan. 

It may kindly be considered that GRIDCO had to resort to borrowing because of the failure of the DISCOMs which did not pay the dues of GRIDCO and also because OERC leaving a revenue gaps in the ARR while it acknowledging higher ARR / Expenditure for GRIDCO. Therefore, GRIDCO should not be penalized on the pretext of the fact that such provisions are not there in the Tariff Regulation or the like. 

GRIDCO therefore submits that the Rs.1768.51 Crore being legitimate expenditures of GRIDCO should be allowed as Special Appropriation without which GRIDCO’s financials would be in jeopardy.

Major reasons for which GRIDCO has borrowed such huge sums are as follows: 

(i) GRIDCO has taken over all the losses of the Power Sector incurred up to FY 1998-99 and no loss has been transferred to DISCOMS as per the Transfer Scheme dated 26.11.1998. 

(ii) Due to purchase of high cost power during hydrology failure in FY 2002-03, 2008-2009, 2009-10 and also purchase of high cost thermal power during 2010-11 and 2011-12 due to increased State Demand, which have added to the operational losses of GRIDCO. 

(iii) As per the BSP approved by the Hon’ble OERC which is incidentally less than the corresponding power purchase rate, a revenue gap is left out in each year in the ARR of GRIDCO. Hon’ble Commission has tried to justify the same with a hope that the revenue gap could be made up from the revenue earned from trading of surplus power and that from UI. But due to less hydrology coupled with increase in the State demand during last couple of years, the surplus power scenario has become a myth; consequently landing GRIDCO into serious financial crisis. GRIDCO has to borrow regularly in order to fund the shortfall mainly, to pay for the power purchase bills. The situation has taken alarming shape for GRIDCO as it has to service the various loans amounting to about Rs.6000 Crore, as of now. These loans are increasing every month due to revenue shortfall.  

It is submitted that in the past when situation were favourable, GRIDCO was able to earn some surpluses due to UI and trading of power and such amount were adjusted against the losses of GRIDCO as directed by the Hon’ble Commission. In the current situation, GRIDCO has no other go other than BSP to recover its ARR.

Thus, it is submitted that as the losses have arisen due to lower BSP allowed by Hon'ble Commission and the failure of the DISCOMs to settle the outstanding as well as current dues, the liabilities have been incurred by availing loans from various banks, issuance of bonds etc., the same need to be serviced by way of recovery through BSP only.

(iv) It is submitted that the DISCOMs are allowed withdrawal of funds by way of escrow relaxation to the extent of their Salary and a part of their R&M Charges even though they fail to clear the current BSP Bills in time. The outstanding Dues of DISCOMs for FY 2011-12 & that for FY 2012-13 are furnished below for information:

(Amount in Rs. Crore)

	Outstanding Dues of DISCOMs for FY 2011-12 & FY 2012-13*

	DISCOMs
	BSP Dues
	UI Dues

	
	FY 2011-12
	FY 2012-13
	

	WESCO
	238.86
	223.1
	60.98

	NESCO
	89.05
	167.01
	31.77

	SOUTHCO
	31.3
	0.00
	13.36

	CESU
	75.12
	0.00
	40.77

	Total
	434.33
	390.11
	146.88




* Position as on November, 2012.

Besides, the DISCOMs have also defaulted in payment of securitized dues amounting to Rs.1248.34 Crore as on 31.03.2012 against the OERC Order Dated 012.12.2008. 

With regard to submission of the Objectors that principal repayment is not a cost and therefore it should not be passed into the tariff, these repayments should not be considered as Regulatory Asset, it is submitted that the repayment of loans which have been incurred for the purpose of settling the non-controllable expenditure i.e. the power purchase bills, ought to be allowed as Regulatory Asset.  
9.
In reply to Para-11 regarding Return on Equity, it is submitted that GIDCO should be allowed the RoE as per the Regulations in the force and help it in availing raising arranging borrowed funds to carry out normal business.

10.In reply  other income / Misc. Receipts of Rs.89.93 Crore in GRIDCO’s Books of Accounts to be factored in the ARR & BSP for FY 2013-14, it is submitted that the same may be taken into account by the Hon’ble Commission while truing-up the expenses of GRIDCO till FY 2011-12. 


11.
In reply to submissions of the objector that the DISCOMs cannot pay the receivable of GRIDCO towards securitized dues at Para-13, it is submitted that Hon’ble OERC in its order Dated 29.03.2012 approved OTS (One Time Settlement) Scheme for DISCOMs and has directed priority for utilization of the said proceeds. According to the said Order, 15% of the arrear realized will be utilized for clearing employees dues, 15% towards R & M expenses and balance 70% towards payment of outstanding NTPC dues. Once the NTPC dues are settled 70% will be adjusted against securitized dues as mention at Para 14 (v) of the afore-said OERC Order.
It is submitted that the DISCOMs are yet to intimate the arrear realization nor had paid any amount towards NTPC bond dues / securitized dues. 

12. In reply to the issue of settlement of Rs.400 Crore NTPC Bonds
 at Para-14(i), it is submitted that Hon’ble OERC may consider suitably for allowing interest on the NTPC dues converted to new loans. However, it is a fact that DISCOMs have failed to pay NTPC dues as directed by the Hon’ble Commission. 
In reply to Para14-(ii), GRIDCO submits that OERC in the Order dated 29.03.2012, has clearly spelt out the modality for payment of NTPC dues and no where it has directed nor agreed for adjustment of Rs. 147 Crore receivables towards settlement of NTPC dues.
In response to Para-14(iii), it is submitted that the DISCOMs have not complied the above said Order dated 29/30.03.2012 of OERC in letter and spirit and have failed to oblige the Order as detailed below:
a. Failed to pay Rs.50 Crore as directed at Para-14(ii) by 30.04.2012

b. Failed to pay Rs.10 Crore every month along with interest except payment Rs.10 Crore in the month of June 2012

c. No interest is paid on the said outstanding dues.

d. No loan agreement in this regard has been executed so far.

e. Had not made any written confirmation as regards withdrawal of litigations relating to NTPC bonds by 30.04.2012

In the above context it is humbly submitted that since the DISCOMs have not obliged the pronouncement of the order dated 29.03.2012 in Case No- 107 of 2011 regarding settlement of Rs.400 Crore NTPC bonds, OERC may consider to treat the order as non- est. 
12. In reply to Para -15 regarding Year-end Adjustment Bills, it is submitted that GRIDCO has not raised any Year-end Adjustment bills after Intra state ABT came into operation w.e.f. 01.04.2012. 

13. In reply to Para -16 regarding submission of DISCOMs that they will be in a position to pay the BSP Bills of GRIDCO after modification of Tariff Orders as per the directives by the APTEL, adoption of Kanungo Committee Report by the State Govt. and implementation of FRP Scheme of the Govt. of India, it is submitted that Hon’ble OERC has been allowing the recovery of the entire BSP in the ARR of DISCOMs who are also allowed Return on Equity. There is no reason asto why the DISCOMs should not pay the BSP of GRIDCO from their own earnings as the BSP is a complete pass through in the DISCOMs’ ARR as well as in their Retail Supply Tariff. 
With regard to the AT&C loss, it submitted that the approved benchmark AT&C loss% was only fixed by the Commission as per the submission of DISCOMs in their Business Plans. There is no reason as to why DISCOMs should shy away from the commitment they made to reduce the losses @3% per annum from FY 2002-03 as per the 1st Business Plan Order.

As it stands today, the DISCOMs are quite aware that the Financial Restructuring Plan (FRP) of Govt. of India is only meant for State DISCOMs.
14.In reply to Para -17 regarding Overdrawal Charges, Rebates, Escrow Mechanism and Surcharges for Late Payment, GRIDCO submits that the DISCOMs are required to pay such charges / get such benefits in line with  the commercial practice in place as per the relevant OERC Orders and there should not be any meddling in this regard by the DISCOMs.

Any other objections/ allegations/ suggestions raised by the objector, not specifically replied / dealt with herein above, may be treated as denied.

P R A Y E R

In view of the facts and clarification stated above, the prayers of the objectors are not tenable and may not be considered.

    By the Applicant

                                                                         
         Through

Bhubaneswar

Dt. 29/01/2013.







Director (Finance &  

 Corporate Affairs)
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